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Introduction

Welcome to this overview for foreign companies considering
doing business within the United States. As the world’s largest
economy and a hub for global business, the United States offers
immense opportunities for foreign companies seeking growth
and expansion.

However, navigating the US legal landscape can be complex and challenging, especially
for companies unfamiliar with the country’s laws and regulations.

In this guide, we will explore the essential legal considerations that foreign companies
must understand and address when entering the US market. From choosing the right
business entity and navigating tax obligations to complying with employment laws and
protecting intellectual property, we’ll cover all aspects of doing business in the US to
help you establish a strong and compliant presence.

The importance of understanding these legal considerations
cannot be overstated. Failing to comply with US laws

and regulations can lead to legal liabilities, financial penalties,
and reputational damage, jeopardizing the success of your
business venture.

By equipping yourself with the knowledge and guidance provided in this guide, you can
mitigate risks, make informed decisions, and lay the foundation for a successful entry
into the US market.

Before we dive into the specifics, it’s important to note that the information provided
in this guide is intended for general informational purposes only and should not be
construed as legal advice. Every business is unique, and it’s essential to consult with
qualified legal professionals who can provide tailored guidance based on your specific
circumstances and objectives.

With that said, let’s begin our journey into the legal considerations for foreign companies
entering the US market. Whether you're at the early stages of planning or already in the
process of establishing your presence, this guide will serve as a valuable resource to help
you navigate the intricacies of doing business in the world’s largest economy.
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Cultural considerations and business etiquette

Understanding cultural norms, customs, and business
etiquette is essential for foreign companies entering the
US market to build relationships, navigate social interactions,
and conduct business effectively.

The United States is a diverse and multicultural society
with varying cultural practices and expectations
across different regions and industries. In this
section, we’ll explore the key cultural considerations

and business etiquette for foreign companies operating
in the United States.
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Diversity and inclusion:

Cultural diversity: The United States is known for its cultural diversity, with people from
diverse backgrounds, ethnicities, religions, and lifestyles. Embrace diversity and foster an
inclusive work environment that respects and values differences.

Sensitivity and respect: Be sensitive to cultural differences and avoid making
assumptions based on stereotypes or generalizations. Show respect for individuals’
cultural backgrounds, beliefs, and traditions.

Communication styles:

Direct communication: Americans tend to value direct and straightforward
communication, preferring clarity and brevity in business conversations. Be concise and
to the point when conveying information or making requests.

Openness and transparency: Foster an environment of openness and transparency in
business dealings, sharing information freely and honestly with colleagues, clients, and
partners.

Business meetings and networking:

Punctuality: Respect punctuality and arrive on time for business meetings,
appointments, and events. Being punctual demonstrates professionalism and respect for
others’ time.

Handshakes: Handshakes are a common greeting in business settings, signaling
professionalism and respect. Offer a firm handshake and maintain eye contact when
greeting business associates.

Networking events: Attend networking events, conferences, and industry gatherings to
expand your professional network and build relationships with potential clients, partners,
and stakeholders.

Work culture:

Work-life balance: Americans value work-life balance and prioritize leisure time and
personal pursuits outside of work. Respect employees’ personal time and encourage a
healthy balance between work and leisure activities.

Meritocracy and achievement: The US business culture emphasizes meritocracy and
achievement, rewarding individuals based on their performance, skills, and contributions
to the organization. Recognize and reward employees for their hard work and
accomplishments.
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Dining and social etiquette:

Business meals: Business meals are a common practice for networking and
relationship-building. Familiarize yourself with dining etiquette, such as table manners,
tipping customs, and appropriate conversation topics.

Alcohol consumption: Exercise moderation when consuming alcohol during business
meals or social gatherings, as excessive drinking can be perceived negatively and impair
professional judgment.

Respecting governmental authorities:

Federalism system: The United States has a federalism structure wherein each
state has power to regulate businesses operating within its borders, and the federal
government imposes additional business regulations on a national level.

Municipal and local governments: In addition to state and federal regulations, there
may be regulatory and licensing requirements within a local municipality. It is necessary
to understand and comply with each level of regulatory and licensing authority.

Conclusion:

By understanding and respecting cultural norms, customs, and business etiquette
in the United States, foreign companies can foster positive relationships, enhance
communication, and navigate business interactions effectively in the US market.
Embrace diversity, adapt to local customs, and demonstrate professionalism,
honesty, and respect in all business dealings to build trust and credibility with
American colleagues, clients, and partners. However, cultural norms and business
practices may vary across different regions and industries, so it’s essential to
remain flexible, open-minded, and receptive to cultural differences as you conduct
business in the United States.
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Understanding US business entities

Before diving into the intricacies of doing business in the United
States, it’s crucial to understand the various business entity types
available to foreign companies.

Choosing the right business structure is a critical
decision that will impact your company’s operations, tax
obligations, liability exposure, and overall flexibility.

In this section, we’ll explore the different types of business entities most common in
the US and the factors to consider when selecting the most suitable option for your
business.

Types of business entities:

Sole proprietorship:

m A sole proprietorship is the simplest form of business entity, owned and operated by
a single individual.

m The owner has complete control over the business and is personally liable for its
debts and obligations.

= While easy to establish and operate, sole proprietorships offer no legal distinction
between the business and its owner, exposing the owner to unlimited personal
liability.

Partnership:

= A partnership is a business structure owned and operated by two or more individuals
or entities.

= Partners share in the profits, losses, and liabilities of the business based on the terms
of a partnership agreement.

= Partnerships can be general partnerships, where all partners share equally in the
management and liability; limited partnerships, where some partners have limited
liability; or limited liability partnership, where all partners have limited liability and
their personal assets cannot be used to satisfy business debts and liabilities.
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Corporation:

= A corporation is a separate legal entity that is owned by shareholders and managed
by a board of directors.

= Corporations offer limited liability protection to their shareholders, meaning
that shareholders are not personally liable for the debts and obligations of the
corporation.

= Corporations can issue stock and raise capital through equity financing, making them
an attractive option for businesses seeking to grow and expand.

= Corporations can be tax elect as C-Corporations, where the corporation pays tax on
its profits and shareholders pay tax on distributions; and, if certain requirements are
met, as S-Corporations, where the shareholders pay tax on the corporation’s profits.

Limited liability company (LLC):

= AnLLCis a hybrid business structure that combines the limited liability protection of
a corporation with the pass-through taxation of a partnership or sole proprietorship
or s-corporation.

= LLCs offer flexibility in management and operations, allowing members to customize
the structure and governance of the business.

® LLCs are popular among small and medium-sized businesses due to their simplicity,
flexibility, and tax advantages.
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Factors to consider:

Liability protection: Consider the level of liability protection offered by each business
entity type and how it aligns with your risk tolerance and asset protection goals.

Taxation: Evaluate the tax implications of each business structure, including income
taxes, self-employment taxes, and potential tax benefits or incentives.

Management and control: Determine how you want your business to be managed and
controlled, considering factors such as decision-making authority, governance structure,
and ownership rights.

Compliance requirements: Understand the legal and regulatory requirements
associated with each business entity type, including formation and ongoing compliance
obligations.

Flexibility and growth potential: Consider the scalability and growth potential of each
business structure, as well as the ease of adding or removing owners or shareholders.

Conclusion:

By carefully considering these factors and consulting with legal and financial
professionals, you can choose the business entity type that best suits your
company’s needs and objectives. Whether you opt for a sole proprietorship,
partnership, corporation, or LLC, selecting the right business structure is the
first step towards establishing a solid legal foundation for your business in the
United States.
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Incorporating in the US

Incorporation is the process of legally forming a business entity and registering it with
the appropriate state authorities. In this section, we’ll explore the steps involved in
incorporating your business in the US and the requirements for foreign companies
seeking to operate in the country.

Steps to incorporate:

Choose a state of incorporation: The first step in incorporating your business is
to choose the state in which you want to incorporate. Many businesses choose to
incorporate in Delaware due to its favorable corporate laws and business-friendly
environment. However, other states, such as Nevada and Wyoming, also offer
advantages for certain types of businesses.

Select a business name: Choose a unique and distinguishable name for your business
that complies with state naming requirements. Conduct a thorough search to ensure
that the name you want is available and not already in use by another entity.

Appoint a registered agent: Designate a registered agent who will be responsible for
receiving legal documents and official correspondence on behalf of your business. The
registered agent must have a physical address in the state of incorporation.

File articles of incorporation: Prepare and file articles of incorporation with the
Secretary of State or the relevant state agency. The articles of incorporation typically
include basic information about the business, such as its name, address, purpose, and
the number and type of shares of stock authorized.

Draft bylaws: Draft corporate bylaws that outline the internal rules and procedures
governing the operation of your business. Bylaws typically cover matters such as
shareholder meetings, director responsibilities, and corporate governance structure.

Issue stock certificates: Issue stock certificates to the initial shareholders of the
corporation, documenting their ownership interests in the company.

Obtain necessary permits and licenses: Depending on the nature of your business
and its location, you may need to obtain various permits, licenses, and registrations at
the federal, state, and local levels to legally operate your business.

Comply with tax requirements: Register for federal, state, and local taxes, including
employer identification numbers (EINs), sales tax permits, and other tax-related obligations.
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Requirements for foreign companies:

Register as a foreign entity: Foreign companies seeking to do business in the US

must register as a foreign entity in the states where they plan to operate. This typically
involves filing a certificate of authority or foreign qualification with the Secretary of State
or the relevant state agency.

Obtain necessary visas and work permits: Foreign companies may need to obtain
visas and work permits for their employees who will be working in the US on a
temporary or permanent basis. This may include investor visas, employment-based visas,
or intra-company transfer visas, depending on the circumstances.

Comply with immigration laws: Ensure compliance with US immigration laws and
regulations, including employer sponsorship requirements, visa application procedures,
and ongoing reporting obligations.

Conclusion:

By following these steps and fulfilling the necessary requirements, you can
successfully incorporate your business in the United States and establish a legal
presence in the country. Incorporation provides numerous benefits, including
limited liability protection, access to capital markets, and credibility with
customers and business partners. However, it’s essential to seek professional
guidance and consult with legal and financial experts to ensure compliance with
all legal and regulatory requirements throughout the incorporation process.
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Taxation and compliance

Understanding the US tax system and ensuring compliance with tax obligations is
essential for foreign companies operating in the United States. The US tax system is
complex, with federal, state, and local taxes impacting businesses in various ways. In this
section, we'll explore the key aspects of taxation and compliance for foreign companies
doing business in the US, including federal tax requirements, state taxes, and tax
planning strategies.

Federal tax requirements:

Corporate income tax: Foreign corporations doing business in the US are generally
subject to federal corporate income tax on their US-source income. The corporate
tax rate is graduated, with rates ranging from 15% to 35% depending on the level of
taxable income.

Tax treaties: Many countries have tax treaties with the United States that may impact
the taxation of foreign companies. These treaties often provide for reduced withholding
rates on certain types of income and may offer other tax benefits to foreign companies.

Withholding taxes: Foreign companies may be subject to withholding taxes on certain
types of US-source income, such as dividends, interest, and royalties. The withholding
tax rates vary depending on the type of income and the provisions of applicable tax
treaties.

Transfer pricing: Transfer pricing rules govern the pricing of transactions between
related parties, such as a foreign parent company and its US subsidiary. It’s essential for
foreign companies to comply with transfer pricing regulations to avoid tax implications
and penalties.

State and local taxes:

State corporate income tax: In addition to federal taxes, foreign companies may be
subject to state corporate income tax on their income derived from business activities
conducted within the state. State tax rates and rules vary widely, so it’s essential to
understand the tax requirements in each state where you operate.

Sales and use taxes: Foreign companies selling goods or services in the US may be
subject to state and local sales and use taxes. These taxes apply to retail sales of tangible
personal property and certain services, and the rates and rules vary by jurisdiction.

Property taxes: Foreign companies that own or lease real property in the US may be
subject to property taxes imposed by state and local governments. Property tax rates
and assessment methods vary by jurisdiction.
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Tax planning strategies:

Entity structuring: Choosing the right business entity structure can have significant
tax implications for foreign companies. Structuring your business as a corporation,
LLC, partnership, or sole proprietorship can impact your tax liability and compliance
obligations.

Tax credits and incentives: Foreign companies may be eligible for various tax credits
and incentives offered by federal, state, and local governments to encourage investment
and job creation. These incentives may include research and development credits,
investment tax credits, and enterprise zone benefits.

International tax planning: Implementing tax planning strategies at the international
level can help foreign companies minimize their overall tax burden. This may include
establishing holding companies in tax-friendly jurisdictions, utilizing tax treaties, and
structuring transactions to optimize tax efficiency.

Compliance:

Tax reporting and filing: Foreign companies must comply with various tax reporting
and filing requirements, including filing annual tax returns, reporting foreign financial
accounts, and complying with transfer pricing documentation requirements.

Audits and investigations: Failure to comply with US tax laws can result in audits,
investigations, and penalties imposed by the Internal Revenue Service (IRS) and state
tax authorities. It’s essential for foreign companies to maintain accurate records and
documentation to support their tax positions and transactions.

Conclusion:

By understanding the US tax system, planning strategically, and ensuring
compliance with all tax requirements, foreign companies can minimize their tax
liabilities and navigate the complexities of doing business in the United States
effectively. However, due to the complexity of US tax laws and regulations, it’s
advisable to seek professional guidance from tax advisors and accountants with
expertise in international taxation.
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Employment and labor laws

Navigating US employment and labor laws is crucial for foreign
companies establishing a presence in the United States.

From hiring and managing employees to ensuring
compliance with federal and state regulations,
understanding the legal framework governing the
employer-employee relationship is essential.

In this section, we’ll explore the key aspects of US employment and labor laws that
foreign companies need to consider when operating in the country.

Federal employment laws: There are a number of federal laws, rules, and regulations
impacting a variety of employment concerns, with the following being an example of the
most frequently confronted statutory schemes:

Fair Labor Standards Act (FLSA): The FLSA establishes minimum wage, overtime
pay, recordkeeping, and child labor standards for employees in the United States.
Foreign companies must comply with FLSA regulations when hiring employees and
compensating them for their work.

Title VII of the Civil Rights Act: Title VIl prohibits employment discrimination based
on race, color, religion, sex, and national origin. Foreign companies must ensure equal
employment opportunity and take proactive steps to prevent discrimination and
harassment in the workplace.
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Family and Medical Leave Act (FMLA): The FMLA provides eligible employees with
unpaid leave for specified family and medical reasons, such as the birth of a child or a
serious health condition. Foreign companies with employees in the United States must
comply with FMLA requirements and provide eligible employees with leave as mandated
by law.

Americans with Disabilities Act (ADA): The ADA prohibits discrimination against
individuals with disabilities in employment, public accommodations, transportation, and
other areas. Foreign companies must make reasonable accommodations for employees
with disabilities and ensure accessibility in the workplace.

State employment laws: Like the federal statutory schemes, there are a number of
state and local laws, rules, and regulations governing employment relationships, with the
following being some of the more frequently encountered circumstances:

At-will employment: Most states in the US follow the doctrine of at-will employment,
which allows employers to terminate employees for any reason or no reason at all, as
long as it’s not unlawful. However, some states have exceptions to at-will employment,
such as implied contracts or public policy considerations.

Wage and hour laws: Many states have their own wage and hour laws governing
minimum wage, overtime pay, meal and rest breaks, and other employment-
related matters. Foreign companies must comply with state-specific wage and hour
requirements in addition to federal regulations.

Employee privacy laws: Some states have laws regulating employee privacy rights,
including restrictions on background checks, drug testing, and monitoring employee
communications. Foreign companies must understand and comply with state privacy
laws to avoid legal liability.

Employee benefits and compensation:

Healthcare benefits: Foreign companies with employees in the United States may be
required to provide health insurance coverage under the Affordable Care Act (ACA) or
other state-specific healthcare mandates. Understanding and complying with healthcare
benefit requirements is essential for foreign employers.

Retirement plans: Offering retirement benefits, such as 401(k) plans, can be an
attractive incentive for attracting and retaining employees. Foreign companies must
understand their obligations under federal and state laws governing retirement plans
and ensure compliance with reporting and disclosure requirements.
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Federal law and certain state law analogs generally permit employees to collectively
bargain, join a labor union, and afford many other employee protections. Foreign

companies acquiring or forming businesses in the US that have collective bargaining
units must be mindful of the rules and regulations governing their employees’ rights.

When first entering the US market a company may elect to utilize independent
contractors. An independent contractor’s relationship to the company is evaluated
under both federal and applicable state law. One must be mindful not to misclassify an
“employee” as an independent contractor.

Another option for companies first entering the US market is to utilize temporary
workers through a reputable agency. These relationships are governed by the
contractual agreement between the company and the employment agency.

Employee handbook and policies: Developing an employee handbook with clear policies
and procedures can help foreign companies establish expectations for employee conduct,
mitigate legal risks, and ensure compliance with applicable laws and regulations.

Training and development: Providing training and development opportunities for
employees can enhance productivity, morale, and compliance with workplace laws.
Foreign companies should invest in training programs to educate employees about their
rights, responsibilities, and company policies.

Risk assessment and mitigation: Conducting regular risk assessments and implementing
effective risk management strategies can help foreign companies identify and address
potential legal liabilities in the areas of employment law, labor relations, and workplace safety.

By understanding and complying with US employment and labor laws, foreign
companies can build strong and productive workforces, minimize legal risks, and
create a positive and inclusive work environment for their employees. However,
due to the complexity of employment law regulations, it’s advisable for foreign
companies to seek guidance from experienced employment law attorneys and HR
professionals to ensure compliance with all legal requirements.
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Understanding the various visa options, eligibility requirements, and compliance
obligations is crucial for ensuring legal compliance and facilitating the smooth entry
and employment of foreign workers. In this section, we’ll explore the key immigration
considerations for foreign companies operating in the United States.

H-1B Visa: The H-1B visa is a non-immigrant visa category that allows US employers

to temporarily employ foreign workers in specialty occupations that require specialized
knowledge and skills. Foreign companies can sponsor employees for H-1B visas to work
in the United States for up to six years.

L-1 Visa: The L-1 visa is available to foreign companies that wish to transfer employees
from an overseas office to a US office. The L-1 visa allows intracompany transferees,
including executives, managers, and employees with specialized knowledge, to work in
the United States for an initial period of up to three years, with extensions available.
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E-2 Visa: The E-2 visa is available to foreign investors and entrepreneurs from countries
with which the United States has a treaty of commerce and navigation. The E-2 visa
allows investors to establish and operate a business in the United States and employ
foreign workers to work in the enterprise.

EB-5 Visa: The EB-5 visa is a US immigrant investor program that grants permanent
residency to foreign nationals who invest at least $800,000 in a new commercial
enterprise, creating or preserving at least 10 jobs for US workers.

0-1 Visa: The O-1 visa is available to individuals with extraordinary ability or
achievement in their field, such as science, education, business, or athletics. The O-1
visa allows foreign workers with exceptional skills or talents to work in the United States
for a specific employer or project.

Compliance requirements:

Labor condition applications (LCAs): Employers sponsoring foreign workers for H-1B
visas must file labor condition applications (LCAs) with the US Department of Labor
(DOL) and comply with wage and labor requirements, including paying prevailing wages
and providing working conditions comparable to those of US workers.

1-9 Employment verification: Employers must comply with Form I-9 employment
verification requirements by verifying the identity and employment eligibility of all
employees, including foreign workers authorized to work in the United States, within
three days of hire.

Maintaining status: Foreign workers must maintain valid immigration status while
working in the United States and comply with visa conditions, such as limitations on
employment, duration of stay, and reporting requirements.

Permanent residency options:

Employment-based green cards: Foreign workers may be eligible for employment-
based immigrant visas (green cards) based on sponsorship by a US employer.
Employment-based green card categories include EB-1 (priority workers), EB-2
(professionals with advanced degrees or exceptional ability), and EB-3 (skilled workers,
professionals, and other workers).

PERM Labor certification: For most employment-based green card categories,
employers must obtain labor certification from the DOL through the PERM process,
demonstrating that there are no qualified US workers available to fill the position and
that hiring a foreign worker will not adversely affect the wages and working conditions
of US workers.
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Compliance and due diligence:

Immigration compliance programs: Implement robust immigration compliance
programs and internal controls to ensure compliance with immigration laws and
regulations, monitor visa expiration dates, and maintain accurate records of foreign

workers” immigration status and employment history.

Due diligence for business transactions: Conduct due diligence for mergers,
acquisitions, and other business transactions involving foreign workers to assess
potential immigration implications, liabilities, and compliance risks associated with the

transfer or termination of employees.

Conclusion:

By understanding the various visa options, compliance requirements, and
permanent residency pathways available for foreign workers, foreign companies
can navigate immigration processes effectively, attract and retain top talent,

and achieve their business objectives in the United States. However, due to the
complexity of immigration laws and regulations, foreign companies should seek
guidance from experienced immigration attorneys and professionals to ensure
compliance with all legal requirements and optimize their immigration strategies

for the US market.
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Intellectual property protection

Protecting intellectual property (IP) is crucial for foreign companies
entering the US market to safeguard their innovations, brands, and
creative works.

The US has robust laws and enforcement mechanisms
to protect various forms of IP, including patents, trademarks,
copyrights, and trade secrets.

In this section, we’ll explore the key aspects of IP protection for foreign companies
operating in the United States and strategies for safeguarding their valuable assets.

Patents:

Patentability and registration: Foreign companies seeking patent protection for
their inventions must ensure that their innovations meet the criteria for patentability,
including novelty, non-obviousness, and utility. Patents can be obtained by filing
patent applications with the United States Patent and Trademark Office (USPTO) and
undergoing examination by patent examiners.

Patent infringement: Foreign companies should be vigilant about monitoring their
competitors and third parties for potential patent infringement. If a foreign company
believes that its patents are being infringed upon, it can enforce its patent rights through
litigation or other legal means.
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Trademarks:

Trademark registration: Foreign companies can protect their brands, logos, and
slogans by registering trademarks with the USPTO. Trademark registration provides
exclusive rights to use the mark in connection with the goods or services specified in the
registration and helps prevent others from using confusingly similar marks.

Trademark enforcement: Foreign companies should actively monitor the marketplace
for unauthorized use of their trademarks and take swift action to enforce their
trademark rights. This may include sending cease-and-desist letters, filing trademark
infringement lawsuits, and pursuing administrative remedies through the USPTO.

Copyrights:

Copyrightable works: Copyright protection extends to original works of authorship,
including literary works, artistic works, musical compositions, and computer software.
Foreign companies automatically obtain copyright protection for their works upon
creation, but registering copyrights with the US Copyright Office provides additional
benefits, such as the ability to sue for statutory damages and attorneys’ fees.

Copyright infringement: Foreign companies should monitor the use of their
copyrighted works by third parties and take action against unauthorized copying,
distribution, or public performance. Copyright infringement claims can be pursued
through litigation or other legal remedies available under the Digital Millennium
Copyright Act (DMCA) and other copyright laws.

Trade secrets:

Protection strategies: Trade secrets, such as proprietary information, formulas, and
customer lists, can be protected through confidentiality agreements, non-disclosure
agreements (NDAs), and other contractual arrangements. Foreign companies should
implement robust trade secret protection measures to prevent unauthorized disclosure
or use of their valuable confidential information.

Enforcement: If a foreign company’s trade secrets are misappropriated by employees,
business partners, or competitors, it can pursue legal action for trade secret theft and
seek damages, injunctive relief, and other remedies available under state and federal
trade secret laws.
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International IP enforcement:

Cross-border protection: Foreign companies should be aware of the international
aspects of IP protection and enforcement, including the recognition and enforcement of
US IP rights in foreign jurisdictions and vice versa. International treaties and agreements,
such as the Paris Convention and the TRIPS Agreement, provide mechanisms for cross-
border IP protection and enforcement.

Global anti-counterfeiting efforts: Foreign companies should participate in global
efforts to combat counterfeiting and piracy, including working with government
agencies, industry associations, and international organizations to prevent the sale and
distribution of counterfeit goods and infringing products.

Conclusion:

Protecting intellectual property is essential for foreign companies seeking

to establish a competitive advantage and succeed in the US market. By
understanding the various forms of IP protection available, implementing effective
IP protection strategies, and enforcing their rights through legal means, foreign
companies can safeguard their innovations, brands, and creative works and
mitigate the risk of IP infringement and misappropriation. However, due to the
complexity of IP laws and enforcement procedures, foreign companies should
seek guidance from experienced IP attorneys and professionals to develop
comprehensive IP protection strategies tailored to their specific needs and
objectives.
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Contract law and commercial agreements

Navigating contract law and drafting effective commercial
agreements is essential for foreign companies entering the US
market to establish relationships with customers, suppliers,
distributors, and other business partners.

Contracts serve as the foundation for business transactions, outlining the rights,
responsibilities, and obligations of the parties involved. In this section, we’ll explore the
key aspects of contract law and the essential considerations for drafting and negotiating
commercial agreements in the United States.

Basic principles of contract law:

Offer and acceptance: Contract formation begins with an offer by one party to enter
into a legally binding agreement and an acceptance of that offer by the other party. The
offer and acceptance must be clear, definite, and communicated between the parties.

Consideration: For a contract to be enforceable, there must be mutual consideration
exchanged between the parties. Consideration is something of value given by each party
to the other, such as money, goods, or services.

Legal capacity: To be bound by a contract, the parties must have the legal capacity
to enter into agreements. Minors, mentally incapacitated individuals, and those under
duress or coercion may lack the capacity to contract.

Legal purpose: Contracts must have a lawful purpose to be enforceable. Agreements
that violate public policy or involve illegal activities are void and unenforceable.

Essential elements of commercial agreements:

Identification of parties: Commercial agreements should clearly identify the parties
involved, including their legal names, addresses, and contact information.

Scope of services or products: The agreement should outline the goods or services
being provided, including specifications, quantities, delivery schedules, and quality
standards.

Payment terms: Clearly define the payment terms, including pricing, invoicing
procedures, payment methods, and any applicable taxes or fees.

Term and termination: Specify the duration of the agreement, renewal options,
and conditions for termination, including notice requirements and penalties for early
termination.
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Intellectual property rights: Address ownership and licensing rights for intellectual
property created or exchanged as part of the agreement, including patents, trademarks,
copyrights, and trade secrets.

Confidentiality and non-disclosure: Include provisions to protect confidential
information and trade secrets shared between the parties, outlining obligations for
confidentiality, non-disclosure, and limitations on use.

Dispute resolution: Determine the process for resolving disputes between the parties,
including negotiation, mediation, arbitration, or litigation, and specify the governing law
and jurisdiction for any legal proceedings.

Best practices for drafting and negotiating contracts:

Clarity and precision: Use clear and concise language to avoid ambiguity and
misunderstandings. Define key terms and provisions with precision to ensure
mutual understanding.

Compliance with applicable laws: Ensure that the contract complies with all
applicable laws, regulations, and industry standards governing the subject matter
of the agreement.

Flexibility and adaptability: Anticipate changes in circumstances and include
provisions for modifying or terminating the agreement to accommodate future
developments.

Risk allocation: Allocate risks and liabilities between the parties fairly and
equitably, considering factors such as indemnification, limitation of liability, and
insurance coverage.

Legal review and approval: Seek legal review and approval of the contract
by qualified attorneys with expertise in contract law and relevant industry
regulations.

By understanding the principles of contract law, incorporating essential elements
into commercial agreements, and following best practices for drafting and
negotiating contracts, foreign companies can establish legally enforceable
relationships with their business partners and protect their interests in the US
market. However, due to the complexities of contract law and the potential
consequences of poorly drafted agreements, foreign companies should seek
guidance from experienced legal counsel to ensure compliance with all legal
requirements and mitigate the risk of disputes and litigation.
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Regulatory compliance

Compliance with regulatory requirements is essential for foreign
companies entering the US market to ensure adherence to laws,
regulations, and industry standards governing their operations.

Failure to comply with regulatory obligations can result in legal liabilities, financial
penalties, and reputational damage. In this section, we’ll explore the key aspects
of regulatory compliance for foreign companies operating in the United States and
strategies for effectively managing compliance risks.

Regulatory landscape:

Federal regulations: Foreign companies operating in the US must comply with a

wide range of federal regulations across various industries, including healthcare,
finance, environmental protection, consumer protection, and more. Also, depending

on the transaction, some real estate and other types of transactions involving foreign
investment in the US need to be evaluated and/or approved by the Committee on
Foreign Investment of the United States (CFIUS). Understanding and adhering to federal
regulatory requirements is essential for maintaining legal compliance and avoiding
regulatory enforcement actions.
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State regulations: In addition to federal regulations, foreign companies may be subject to
state-specific regulations that vary depending on the states where they conduct business.
State regulations may cover areas such as business licensing, environmental compliance,
labor standards, and consumer protection. Foreign companies must understand and
comply with state regulatory requirements in each jurisdiction where they operate.

Industry-specific regulations:

Healthcare regulations: Foreign companies operating in the healthcare industry must
comply with regulations governing patient privacy (HIPAA), drug and medical device
manufacturing (FDA), healthcare fraud and abuse (Stark Law, Anti-Kickback Statute), and
other healthcare-related activities. Compliance with healthcare regulations is critical for
protecting patient safety and avoiding legal and financial liabilities.

Financial regulations: Foreign companies in the financial services sector must comply
with regulations imposed by federal agencies such as the Securities and Exchange
Commission (SEC), the Commaodity Futures Trading Commission (CFTC), and the Federal
Reserve. Regulatory compliance is essential for maintaining the integrity of financial
markets and protecting investors’ interests.

Environmental regulations: Foreign companies engaging in activities that impact the
environment, such as manufacturing, energy production, or waste disposal, must comply
with federal and state environmental regulations. Compliance with environmental

laws is crucial for minimizing pollution, conserving natural resources, and avoiding
environmental liabilities.

Compliance management strategies:

Compliance program development: Develop and implement a comprehensive
compliance program that identifies regulatory requirements applicable to your business,
establishes internal controls and procedures, and assigns responsibility for compliance
oversight and monitoring.

Employee training and awareness: Provide regular training and awareness programs
to educate employees about regulatory requirements, ethical standards, and the
importance of compliance in their day-to-day activities.

Monitoring and auditing: Conduct periodic monitoring and auditing of business
operations to assess compliance with regulatory requirements, identify potential
violations or risks, and implement corrective actions as necessary.

Third-party due diligence: Perform due diligence on third-party vendors, suppliers,
contractors, and business partners to ensure they comply with applicable laws and
regulations and adhere to ethical standards.
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Regulatory reporting and documentation: Maintain accurate and up-to-date records
of regulatory compliance activities, including documentation of policies, procedures,
training programs, audits, and regulatory filings.

Regulatory enforcement and remediation:

Response to regulatory inquiries: Promptly respond to regulatory inquiries,
investigations, or enforcement actions by cooperating with regulatory authorities,
providing requested information, and taking corrective actions to address identified
issues.

Remediation and compliance improvement: Implement remediation measures to
address regulatory violations, prevent recurrence of non-compliance, and improve overall
compliance effectiveness.

Legal counsel and compliance advisors: Seek guidance from legal counsel and
compliance advisors with expertise in regulatory compliance and industry-specific
regulations to navigate complex regulatory requirements and mitigate compliance risks
effectively.

Conclusion:

By prioritizing regulatory compliance, implementing robust compliance
management strategies, and seeking guidance from legal and compliance
professionals, foreign companies can establish a culture of compliance, mitigate
regulatory risks, and build trust and credibility with stakeholders in the US market.
However, due to the dynamic and evolving nature of regulatory requirements,
ongoing vigilance and proactive compliance efforts are essential to adapt to
changing regulatory landscapes and ensure continued compliance with applicable
laws and regulations.
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Data minimization: Collect and process only the minimum amount of personal data
necessary to fulfill the intended purpose, and avoid unnecessary or excessive data
collection.

Purpose limitation: Clearly define the purposes for which personal data is collected,
processed, and used, and ensure that data is not used for purposes incompatible with
the original purpose of collection.

Transparency and notice: Provide clear and transparent notices to individuals about
how their personal data is collected, processed, and shared, including the purposes of
processing, data retention periods, and individuals’ rights regarding their data.

Data security: Implement appropriate technical and organizational measures to protect
personal data against unauthorized access, disclosure, alteration, or destruction, and
ensure the confidentiality, integrity, and availability of data.

Data Protection Impact Assessments (DPIAs): Conduct DPIAs to assess the risks
associated with data processing activities, identify potential privacy risks, and implement
measures to mitigate those risks.

Privacy by design and default: Incorporate privacy and data protection principles into
the design and development of products, services, and business processes from the
outset, and default to the highest level of privacy protection.

Data breach response plan: Develop and implement a data breach response plan to
effectively respond to data security incidents, including incident detection, containment,

In this section, we’ll explore the key aspects of data privacy and security for foreign - e
notification, and remediation.

companies operating in the United States and strategies for effectively managing data
protection risks.

General Data Protection Regulation (GDPR): Although the GDPR is a European
Union regulation, it applies to foreign companies that process the personal data of EU
residents, regardless of where the companies are located. Foreign companies must
comply with GDPR requirements when handling the personal data of EU data subjects.

California Consumer Privacy Act (CCPA): The CCPA is a comprehensive data privacy
law in California that imposes obligations on businesses that collect, process, and share
personal information of California residents. Foreign companies with customers or
clients in California must comply with CCPA requirements, including data subject rights,
transparency, and data security measures.
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Vendor management: Implement robust vendor management practices to ensure
that third-party service providers and vendors comply with data privacy and security
requirements and adequately protect personal data.

Emerging trends and considerations:

Emergence of new regulations: Stay informed about emerging data privacy
regulations and legislation at the federal, state, and international levels, and assess their
impact on your business operations and compliance obligations.

Cybersecurity threats: Mitigate cybersecurity risks by implementing cybersecurity
best practices, such as encryption, access controls, intrusion detection, and employee
training, to protect against data breaches and cyberattacks.

Data localization requirements: Be aware of data localization requirements that
mandate the storage and processing of personal data within specific geographic regions
or jurisdictions, and assess the implications for your data processing activities.

Cross-border data transfers: Understand the legal requirements and mechanisms for
transferring personal data across borders, such as standard contractual clauses, binding
corporate rules, and adequacy determinations, to ensure lawful data transfers.

Conclusion:

By prioritizing data privacy and security, implementing robust compliance
management strategies, and staying abreast of emerging trends and regulatory
developments, foreign companies can effectively manage data protection

risks, build trust with customers and business partners, and demonstrate their
commitment to protecting personal data in the US market. However, due to the
dynamic nature of data privacy regulations and cybersecurity threats, ongoing
vigilance and proactive measures are essential to adapt to evolving privacy
landscapes and ensure compliance with applicable data protection laws and
regulations.
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Litigation and dispute resolution

While entering the US market presents significant opportunities
for foreign companies, it also comes with the risk of potential
litigation and disputes.

Understanding the US legal system, litigation procedures, and dispute resolution
mechanisms is crucial for foreign companies to protect their interests, mitigate legal
risks, and effectively resolve conflicts. In this section, we’ll explore the key aspects of
litigation and dispute resolution for foreign companies operating in the United States.

Legal system overview:

Adversarial system: The US operates under an adversarial legal system, where parties
to a dispute present their cases before a neutral judge or jury, and the outcome is
determined based on evidence and legal arguments presented by each side.

State and federal courts: The US has a dual court system comprising state and
federal courts, each with jurisdiction over specific types of cases. Understanding the
jurisdictional requirements and procedural rules of state and federal courts is essential
for foreign companies involved in litigation.

Types of litigation:

Commercial litigation: Commercial litigation encompasses disputes arising from
business transactions, contracts, commercial relationships, and other business-related
matters. Common types of commercial litigation include breach of contract, business
torts, intellectual property disputes, and shareholder disputes.

Employment litigation: Employment litigation involves disputes between employers
and employees regarding employment contracts, workplace discrimination, harassment,
wrongful termination, wage and hour violations, and other employment-related issues.

Product liability litigation: Product liability litigation arises from injuries or damages
caused by defective products, including design defects, manufacturing defects, and
failure to warn. Foreign companies may face product liability claims if their products
cause harm to consumers in the United States.

Alternative dispute resolution (ADR):

Mediation: Mediation is a voluntary, confidential process in which a neutral mediator
facilitates communication and negotiation between parties to help them reach a
mutually acceptable resolution of their dispute. Mediation is often used to resolve
disputes efficiently and cost-effectively outside of court.
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Arbitration: Arbitration is a private, binding process in which parties submit their
dispute to a neutral arbitrator or panel of arbitrators who render a final decision.
Arbitration clauses in contracts may require parties to arbitrate disputes rather than
litigate them in court.

Risk management strategies:

Contractual protections: Include dispute resolution clauses, such as arbitration or
mediation clauses, in contracts to provide a mechanism for resolving disputes efficiently
and avoiding costly litigation.

Compliance and documentation: Maintain accurate and thorough records of business
transactions, communications, agreements, and compliance efforts to support your
position in the event of litigation.

Insurance coverage: Obtain appropriate insurance coverage, such as commercial
general liability insurance, product liability insurance, and directors and officers (D&O)
liability insurance, to mitigate financial risks associated with litigation.

Legal representation:

Qualified counsel: Retain qualified legal counsel with experience in US litigation and
dispute resolution to represent your interests, navigate the legal process, and advocate
on your behalf in court or alternative dispute resolution proceedings.

Litigation strategy: Work closely with your legal counsel to develop a strategic
litigation plan tailored to your objectives, resources, and risk tolerance, and explore
opportunities for settlement or resolution at every stage of the litigation process.

Conclusion:

By understanding the US legal system, implementing effective risk management
strategies, and working closely with experienced legal counsel, foreign companies
can navigate litigation and dispute resolution effectively, protect their interests,
and minimize legal and financial risks in the US market. While litigation can be
costly, time-consuming, and unpredictable, proactive measures and strategic
planning can help foreign companies resolve disputes efficiently and preserve
their reputation and competitive position in the marketplace.
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Insurance

Understanding the types of insurance needed, the process of obtaining them, and
the challenges involved is crucial for mitigating potential financial losses and ensuring
smooth operations.

Types of insurance required:

General liability insurance: This is essential for covering claims related to bodily
injuries, property damage, and personal injury on the business premises or caused by
business operations. It protects against lawsuits and claims from third parties, providing
a financial safety net.

Commercial property insurance: Protects the company’s physical assets, including
buildings, equipment, inventory, and furniture, against risks like fire, theft, vandalism, and
natural disasters. This insurance is vital for businesses with significant physical assets.

Workers’ compensation insurance: Required in most states, this covers medical
expenses and lost wages for employees who get injured or fall ill due to their job. It also
protects the company from legal liabilities arising from workplace injuries.
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Product liability insurance: Essential for companies that manufacture or sell products
in the US, this insurance covers legal costs and damages if a product causes harm or
injury. It safeguards the company against product-related lawsuits.

Professional liability insurance: Also known as Errors and Omissions (EQQO) insurance,
this is crucial for service providers. It covers legal claims arising from professional
mistakes, negligence, or failure to deliver promised services.

Directors and officers insurance: Commonly referred to as D&O insurance, this
insurance protects company executives from personal financial loss if they are sued

for alleged wrongful acts while managing a company. This coverage includes legal
defense costs, settlements, and judgments arising from claims related to breach of duty,
negligence, mismanagement, or other errors.

Business interruption insurance: This insurance compensates for lost income and
operating expenses if business operations are disrupted due to a covered event, such as
a natural disaster. It helps maintain financial stability during unforeseen interruptions.

Steps to obtain insurance:

Assess risks: [dentify and evaluate the specific risks associated with your business
operations, industry, and geographical location in the US This helps in determining the
types and extent of insurance coverage required.

Engage a broker: Work with an experienced insurance broker who understands the
US market and can navigate the complexities of insurance procurement. A broker can
provide valuable advice, negotiate terms, and secure the best policies tailored to your
needs.

Choose reputable insurers: Select insurance providers with a strong reputation and
financial stability. Research their claims process, customer service, and track record to
ensure they can reliably support your business when needed.

Customize coverage: Tailor insurance policies to match your business’s specific
requirements. Ensure that coverage limits and terms are adequate to protect against
potential losses without overpaying for unnecessary coverage.

Understand legal requirements: Compliance with state-specific insurance regulations
is mandatory. Consult with legal experts to understand the mandatory insurance
requirements and ensure all policies meet the legal standards.

Review and renew: Regularly review your insurance coverage to adapt to changes in
business operations, market conditions, and emerging risks. Renew policies in a timely
manner to avoid lapses in coverage.
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Challenges and considerations:

Cultural and regulatory differences: Navigating the US insurance market can
be challenging due to differences in regulations, business practices, and cultural
expectations. Engaging local experts can mitigate these challenges.

Cost management: Balancing adequate coverage with cost is crucial. Over-insurance
can strain finances, while under-insurance can leave the company vulnerable. Strategic
planning and negotiation are key.

Claims process: Understanding the claims process and ensuring that the company
maintains proper documentation and follows procedures meticulously can facilitate
smoother claims handling and quicker resolutions.

Risk mitigation strategies: Beyond insurance, implementing robust risk management
practices, such as safety protocols, employee training, and quality control measures, can
reduce the likelihood and impact of insurable events.

Conclusion:

Obtaining the right insurance is a critical component of a foreign company’s
successful entry into the US market. By carefully assessing risks, engaging
knowledgeable brokers, complying with regulations, and regularly reviewing
coverage, businesses can protect their assets, manage liabilities, and operate with
confidence in a new market.
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Conclusion and recommendations

Entering the US market presents significant opportunities for
foreign companies to expand their reach, access new customers,
and drive growth.

However, navigating the complexities of doing business in the United States requires
careful planning, strategic decision-making, and compliance with legal, regulatory, and
cultural requirements. In this final section, we’ll summarize key takeaways and provide
recommendations for foreign companies seeking to establish and grow their presence in
the US market.

Key takeaways:

Legal and regulatory compliance: Understand and comply with US laws, regulations,
and industry standards governing your business operations, including corporate
governance, taxation, employment, intellectual property, data privacy, and regulatory
compliance.

Business entity selection: Choose the appropriate business entity type that aligns with
your business goals, risk tolerance, and tax considerations, and consider factors such as
liability protection, taxation, and operational flexibility.

Cultural awareness and adaptation: Respect cultural differences, norms, and business
etiguette in the United States, and adapt your communication style, behavior, and
business practices to align with American customs and expectations.

Strategic planning and risk management: Develop a comprehensive business

plan that outlines your market entry strategy, competitive positioning, target market
segments, marketing and sales strategies, and risk management measures to mitigate
potential challenges and uncertainties.
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Compliance management systems: Implement robust compliance management
systems and internal controls to ensure adherence to legal and regulatory requirements,
monitor compliance risks, and address any non-compliance issues proactively.

Continuous learning and improvement: Stay informed about market trends, industry
developments, and regulatory changes affecting your business operations in the United
States, and continuously evaluate and adapt your strategies to optimize performance
and achieve sustainable growth.

Recommendations:

Seek professional guidance: Consult with legal, financial, and business advisors with
expertise in US market entry and expansion to guide you through the complexities of
doing business in the United States and ensure compliance with all legal and regulatory
requirements.

Invest in market research: Conduct thorough market research to assess market
demand, competitive landscape, consumer preferences, and regulatory environment
in the United States, and use insights to inform your business strategy and decision-
making process.

Build strategic partnerships: Identify and cultivate strategic partnerships with local
businesses, industry associations, government agencies, and other stakeholders to
access resources, networks, and opportunities for collaboration and growth in the US
market.

Prioritize customer experience: Focus on delivering exceptional customer experiences
and building strong relationships with your customers in the United States to
differentiate your brand, drive customer loyalty, and foster long-term success in the
market.

Stay agile and adaptive: Remain agile and adaptive in response to changing market
dynamics, emerging trends, and evolving consumer preferences, and be prepared to
adjust your strategies and tactics accordingly to stay competitive and resilient in the US
market.

By following these recommendations and leveraging the insights and best practices
outlined in this guide, foreign companies can overcome challenges, capitalize on
opportunities, and achieve success in the dynamic and lucrative US market. With careful
planning, strategic execution, and a commitment to excellence, foreign companies can
establish a strong foothold, expand their market presence, and realize their growth
aspirations in the United States.

Doing business in the United States / 37



Key Contacts

Marc Casarino
Partner, Wilmington

t +1302308 6647
e marc.casarino@kennedyslaw.com

Frank M. Falcone
Partner, Basking Ridge

t +1908 848 6304
e frank.falcone@kennedyslaw.com

Katie Barksdale
Associate, Wilmington

t +13023086651
e katie.barksdale@kennedyslaw.com

Martin West
Special Counsel, New York

t +1646 6253995
e martinwest@kennedyslaw.com

A

Blaise U. Chow
Partner, New York

t +1845 4229846
e blaise.chow@kennedyslaw.com

Josh Mooney
Partner, Philadelphia

t +1267 4796706
e joshua.mooney@kennedyslaw.com

Melissa Luzzi
Associate, Miami

t +13055372038
e melissa.luzzi@kennedyslaw.com

The information provided in this guide is intended for general informational purposes only and should not be
construed as legal advice. Every business is unique, and it’s essential to consult with qualified legal professionals
who can provide tailored guidance based on your specific circumstances and objectives.
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